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SOCIALLY VULNERABLE OLDER
ADULTS AT-A-GLANCE

ages 65 and older lived in
poverty in 2017.

have incomes below
200 percent of the supplemental
poverty measure.

have
incomes below 200 percent of
the supplemental poverty measure,
compared to percent of older
white adults.

in fair or poor health live in poverty,
while 30 percent of those with excel-
lent or very good health do.”

using the emergency department (ED)
reported feeling socially disconnected
in a study at two EDs —one urban and
one rural.®

Introduction

The population of adults over age 65 is expected to grow from 56.4 million
in 2020 to 98.2 million in 2060. As the American population continues
to age in the 21st century, health care, social service, community, and
family resources should be deployed with person-centered goals that
maximize older adults’ independence and control over their priorities.

Older Americans may experience a range of complex and overlapping health care
and social challenges, such as chronic disease and polypharmacy management,
functional limitations, access to desired long term care options, navigation of
confusing and poorly aligned insurance plans, and especially for low-income
older adults, a wide range of social, economic, and environmental determinants
of health.” Many older adults report social isolation and significant barriers to
accessing the care they desire.? For socially vulnerable older adults,? particularly
those living in poverty, cross-sector care management and alignment of health,
social, and legal services is even more critical.

The War on Poverty, and particularly the enactment of Medicare in 1965, signifi-
cantly reduced poverty among older Americans.* Nonetheless, the Kaiser Family
Foundation estimates that 14 percent of these individuals lived in poverty in 2017.
The poverty rate among older adults is higher for women, blacks and Hispanics,
and people in relatively poor health.> Older adults with complex health care and
social needs are also more likely to have low health literacy, demanding effective
care coordination and supports. Challenges related to navigation of long-term care
increases older adults’ health and social risks, including poorly managed chronic
disease, injury, homelessness, abuse and neglect, and exploitation. Social isolation,
coupled with the complexity and fragmentation of the health care and social service
systems, undermine person-centered care that promotes older adults’ self-de-
termination. Overburdened health and social service providers struggle to help
older adults navigate systems of care, often hitting brick walls due to convoluted
regulatory and insurance requirements and complex government agency rules.

Supporting older adults to achieve their desired goals through autonomous
decision-making may also involve ethically challenging relationships with family
members and other caregivers. As described in this report, addressing the multiple
and complex legal issues experienced by older adults can help to streamline access
to appropriate services, support autonomous decision-making, and maintain dig-
nity and quality of life. Yet, many older adults, especially those living in poverty,
experience significant barriers to accessing legal assistance.®
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Because medical-legal partnerships (MLPs) incorporate legal
services and expertise into holistic health teams, they provide a
unique opportunity to identify older adults with complex unmet
social and legal needs and to assist them in fulfilling their values
and goals. In a medical-legal partnership, lawyers become an
important part of the health care team, taking referrals and pro-
viding consultations just like any other specialist. Health care and
legal professionals identify health-harming social problems, and
together, they establish protocols and interventions at the health
care site to facilitate housing stability and safety, appropriate long
term care services, access to community-based social supports,
advance care and financial planning, and prevention of abuse,
neglect and exploitation. MLP is a highly flexible intervention
that can be adapted to meet the needs of a specific population
and setting. While MLPs are adaptable and customizable, these
partnerships typically have eight core elements in common.®
Most partnerships:

1. HAVE A “LAWYER IN RESIDENCE” who works on-site at the
health care organization;

2. HAVE A FORMAL AGREEMENT between the participating
health and legal organizations outlining responsibilities
and services;

3. DEFINE A TARGET POPULATION to receive services;

4. SCREEN PATIENTS FOR HEALTH-HARMING LEGAL NEEDS
to find those patients who might not otherwise have their
health-harming legal needs identified or addressed;

5. HAVE DEDICATED LEGAL STAFFING to provide MLP services
at the health care organization;

6. TRAIN HEALTH CARE PROVIDERS ON COMMON SOCIAL
DETERMINANTS OF HEALTH and how legal expertise and
services can help mitigate the negative impact of social
determinants on health and health care;

7. SHARE INFORMATION about patients between health and
legal staff to solve health-harming legal problems or address
social determinants; and

8. DESIGNATE FINANCIAL RESOURCES to support
medical-legal partnership activities.

Few MLPs currently focus specifically on older adults. Nonethe-
less, roughly one third of MLPs report that they serve at least
some older adults. Given the unique barriers many older adults
face in accessing legal assistance and the fundamental role that
legal support plays in fostering autonomous decision-making,
protecting health and safety, and facilitating access to health
care and other health-promoting services and programs, MLPs
are poised to have a significant impact in improving quality of
life for this population.

This report starts by presenting the complex health care and
social services landscape for older Americans and some of the
challenges older adults face in accessing these services. It then
outlines some of the unique legal issues and barriers that are
more pronounced for low-income and socially vulnerable older
adults. Finally, it discusses the benefits of MLP services for this
population and highlights three MLP models, each supporting the
health, well-being, and empowerment of older adults through
a different approach.
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Understanding the Health Care and Social Services

Landscape for Older Adults

Coordinating Health, Social, and Legal Care to
Maximize Independence

More than 40 percent of all Medicare beneficiaries have multiple
chronic conditions.” Many older individuals experience care that
is fragmented, uncoordinated and that leads to unnecessary hos-
pitalizations, adverse drug interactions, conflicting and confusing
medical advice, and higher costs.” The complex health and health
care needs of older adults coupled with social determinants of
health-including social isolation, low health literacy, functional
limitations, poor access to transportation, food insecurity and
low-income-increase the need for effective partnerships across
and among the health care, social service, and legal sectors.

Effective care coordination also engages older adults and their
caregivers in collaborative goal setting to maximize the older
person’s independent decision-making, participation in the com-
munity, and dignity. Designing a collaborative care plan that is
responsive to an older adult’s health care, social, and legal needs
can allow her to stay in her own home and community as well as
reduce unnecessary and costly care, including institutionalization.

Dual Eligibles

Low-income older adults and those with disabilities tend to be
the most socially vulnerable; therefore, effective care planning is
crucial. Termed “dual eligibles” because they are eligible for both
Medicare and Medicaid, people over 65 who qualify based on age
for Medicare and based on income and/or disability for Medicaid,
not only have more complex health care and social needs, they
also interact with a number of complex and often disconnected
programs to receive care. For example, a dual eligible older adult
requiring a custom wheelchair may experience significant barriers
in obtaining it because the Medicare and Medicaid rules do not
align around coverage of durable medical equipment.

In an effort to respond to the disconnect between Medicare and
Medicaid, the Affordable Care Act created a new office within the
Department of Health and Human Services, the Medicare-Medic-
aid Coordination Office (MMCO), to explicitly focus on improving
integration and alignment between the programs to deliver
coordinated care and reduce costs. MMCO is supporting states
to implement delivery system reforms to better integrate care,
avoid cost shifting and develop models that address regulatory
conflicts between the two programs.™Thirteen states are working
with MMCO to develop new models of integrated care.” While
this is a positive development, in most states, there remain
significant challenges in obtaining and navigating services for
dual eligibles. State and federal rules are often administered
inconsistently, leaving many older adults and their families to
fend for themselves.™
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The Older Americans Act (OAA)

Along with establishment of Medicare and Medicaid, the Older
Americans Act (OAA) was passed as part of President Lyndon
Johnson’s Great Society reforms in 1965. It was the first federal
effort to provide comprehensive services to older adults. The
OAA established the federal Administration on Aging, which

distributes grants to state and area agencies on aging to provide

The Aging Network

ADMINISTRATION ON
AGING (AOA)

STATE UNITS ON AGING (SUAS)
& TRIBAL ORGANIZATIONS

AREA AGENCIES ON
AGING (AAAS)

LOCAL SERVICE PROVIDERS
& DIRECT SERVICES

ACCESS TO SERVICES

- Outreach, Information & Assistance
Regarding Services & Benefits

- Care Management

- Transportation

NUTRITION

- Congregate & Home-Delivered Meals
- Nutrition Counseling & Education

HOME & COMMUNITY-BASED SERVICES

- Home Care, Chore & Personal Care
- Adult Day Care
+ Family Caregiver Support

DISEASE PREVENTION &

HEALTH PROMOTION

- Physical Fitness

- Chronic Disease Self-Management
- Immunizations

LEGAL ASSISTANCE

Examples include:

- Access to Public Benefits

- Advance Care Planning

- Housing

- Prevention of Elder Abuse, Neglect,
& Exploitation

THE OLDER AMERICANS ACT:

LEGAL SERVICES FOR THE ELDERLY

The Older Americans Act (OAA) recognized legal services as
an “essential service.” OAA requires funding by every state
and contracting with Area Agencies on Aging to support the
provision of legal assistance to adults over age 60 with
“economic or social needs” without cost.” There are roughly
1000 OAA funded legal services programs. These programs
assist older adults with a variety of legal issues including
access to public benefits, housing, prevention of and
protection from abuse and advance care planning.?° While
the legal services provided under the OAA are critically
important in expanding access to justice to older Americans,
there are still significant unmet needs and access barriers
for this population.

Source: Adapted from Congressional Research Service. Older Americans Act: Overview and Funding.
November 18, 2018. Available at https://fas.org/sgp/crs/misc/R43414.pdf
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social and nutrition services.” OAA is the most common vehicle
through which older adults access services, including “information
and referral, congregate and home-delivered meals, health and
wellness programs, in-home care, transportation, elder abuse
prevention, caregiver support and adult day care.”®
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What We Know

About Caregivers in the
United States

According to the Family

Caregiver Alliance at the National
Center on Caregiving:

@)

who works outside the home and spends
more than 20 hours per week providing
unpaid care to her mother.

=

60% of caregivers age 50-64 years-old
work full or part-time.

Y

and report worse physical health than
white counterparts.

In addition to loss of the care recipient’s
income, if a caregiver reduces their
hours or leaves their job, they have less
income and face the loss of employer-
based medical benefits, shrinking of
savings, and a threat to their retirement
income due to fewer contributions.

(%D
1/3 of caregivers continue to provide

intense care to others while suffering
from poor health themselves.

Long Term Services and Supports (LTSS)

Eligible older adults with chronic disease or disability may receive Long Term
Services and Supports (LTSS)-clinical and social services-to support them in
their daily living. Medicaid is the primary payer for these services. LTSS may be
delivered through institutional settings (including nursing homes) as well as at
home.* Service needs are determined by assessment of the older adult’s ability
to perform and manage daily self-care and household tasks. Access to and coor-
dination of LTSS can enable older adults to stay in their homes and communities.

Itis estimated that half of all Americans will need LTSS at some point in their lives
after reaching age 65. For women, individuals with low-income and/or in poor or
fair health, the needs are even greater.?? One study found that those with income in
the bottom quartile were overrepresented “across all levels of assistance, partic-
ularly among those receiving help with 3 or more self-care or mobility activities.”»

Protecting the right of older adults to make decisions about long term care is
critical, yet it is not uncommon for individuals to be discharged from the hospital
to a nursing care facility, with little information about their options or the quality
of the facility.** Individuals who are placed in a nursing home or other long term
care facility or their family members, have the right to file complaints with the
Long Term Care Ombudsman Program. The program operates in all fifty states;
each state has an Office of the State LTC Ombudsman, headed by a full-time State
LTC Ombudsman. In 2016, the five most common complaints received by the LTC
Ombudsman program were:

- Improper eviction or inadequate discharge/planning;

- Incorrect administration and organization of medications;
- Poor quality, quantity, variation, and choice of food;

- Lack of respect for residents, poor staff attitudes; and

- Building or equipment in disrepair or hazardous.*

Through a number of different mechanisms (e.g., Medicaid waivers, state plan
amendments, and the Community First Choice program?®), states have the option
to cover home and community-based services (HCBS) as an alternative to nursing
home care. Ideally, LTSS should be well coordinated with community resources
such as housing and transportation and with health care services. New standards
from the Centers for Medicare and Medicaid Services require that providers and
organizations provide “full access to individuals receiving Medicaid HCBS to the
greater community,” and that recipients maintain the ability to make decisions
about the services that they receive.”

Family Caregivers

Older adults and their families bear the costs associated with health and social
care systems that are not well integrated or comprehensive. Roughly 17 million
Americans provide care to an older adult living at home based on health, mental
health or reduced capacity; nearly half of these are caring for a high-need older
adult.® In addition to providing direct care, family caregivers are often charged
with navigating the complex systems of medical care and LTSS on behalf of the
older adult. For low-income families with fewer financial resources, the challenges
and stress of managing care and navigating services can be enormous and have
substantial financial repercussions.
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Title I1I-E of the OAA, the National Family Caregiver Support
Program, provides funding to state and local programs to assist
caregivers, including counseling, training, respite care, and
supplemental services to support those provided by the care-
giver.®° In 2018, Congress passed the Recognize, Assist, Include,
Support, and Engage (RAISE) Family Caregivers Act requiring the
Secretary of Health and Human Services to develop, maintain,
and update a strategy to recognize and support family caregivers.
An advisory committee of stakeholders, including older adults,
family caregivers, health care and LTSS providers, employers
and government agency officials will make recommendations
on issues such as promoting greater adoption of person- and
family-centered care, service planning, education, referral and
care coordination, respite options and financial security and
workplace issues.®

Meeting Older Adults’ Basic Needs

MEDICARE AND MEDICAID

Adults over the age of 65 are eligible (regardless of income or
health status) for Medicare, a federal insurance program that
covers certain medical expenses. Medicare has four parts. Parts
A & B (traditional Medicare) cover many inpatient and outpatient
services. To be covered, services must be considered medically
necessary. Part D covers prescription drugs through private plans.
Part C known at “Medicare Advantage” is a delivery system option
that allows individuals to have their care managed through private
plans. Because Medicare does not cover all medical expenses,
most beneficiaries have supplemental coverage. Medicaid is
critically important for low-income adults because it covers the
gaps in Medicare coverage as well as Medicare premiums and
co-pays. Medicaid also funds more than half of all long-term care
expenses, which are not covered by Medicare.

INCOME SUPPORTS

The primary income support for older adults is Social Security.
Without Social Security, roughly 40 percent of older Americans
would have an income below the federal poverty level. Nonethe-
less, Social Security benefits are quite modest, averaging $1361
per month or about $16,000 per year in January 2018%. Many
older adults without other income rely on Supplemental Security
Income (SSI). SSI is dependent on other income and the monthly
benefit only averages about $430.3 Maintaining access to income
supports is vital to ensure that low-income older adults can meet
their basic needs.

ELDERLY NUTRITION PROGRAM

Food insecurity is a critical social determinant of health for older
adults. Food insecurity can lead to or exacerbate poor health,
especially chronic disease. There are a number nutritional assis-
tance programs geared toward older adults. Yet, like other social
service and government assistance programs, they can be difficult
for some older adults to access.

The Administration on Aging (AoA) provides grants and support to
state, county and community meal services, including home-de-
livered and congregate meals through senior centers, faith-based
centers and area schools.

Meals on Wheels: Meals on Wheelsis the oldest and
largest food assistance program for older adults, with over
5,000 programs across the U.S., delivering more than 1
million meals per day.** Older Americans Act funds sup-
port roughly one third of the costs, with state, local, and
philanthropic funds supporting the rest.*

- SNAP: The Supplemental Nutrition Assistance Program
(SNAP) helps low-income Americans pay for food. About
10 percent of SNAP recipients are age 60 or older. Older
adults are the least likely demographic to take advan-
tage of SNAP:* less than half of older adults eligible for
SNAP participate.¥” Helping older adults to access SNAP
may require knowledge of the particular eligibility rules
that apply to them. For example, many older adults are
not aware of the special rules that apply to older adults,
including the SNAP Excess Medical Expenses Deduction
which allows individuals over the age of 60 to deduct
medical expenses over $35 per month in order to qualify
for SNAP benefits.

HOUSING

The Department of Housing and Urban Development administers
low-income housing programs, some of which focus on older
adults. Specifically, Section 202 provides funding to non-profit
organizations for supportive housing for adults age 62 or older.
Residents of Section 202 housing also have access to wrap-around
services that help them to age in place. In 2015, the average
Section 202 resident’s annual income was slightly over $13,000.
In addition to Section 202 housing, low-income older adults are
eligible for rental assistance programs, such as Section 8 or public
housing, which base rent on household income.* In 2016, roughly
16 percent of public housing residents and 10 percent of Section
8 residents were over age 62.%°
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The Justice Gap: The Unmet Civil

Legal Needs of Older Adults

According to a 2017 study by the Legal Services Corporation,* low-income adults
of all ages struggle to access civil legal services to meet a range of basic needs.

The MOST COMMON PROBLEMS reported
in these households were related to:

567
o
PERCENT
of low-income older adult
households experienced a
civil legal problem in the
past year.

33%

HEALTH

10%

EXPERIENCED

6+

PROBLEMS.

13%

INCOME
MAINTENANCE

LOW-INCOME OLDER ADULTS
only seek professional
legal help for

19%

OF THEIR CIVIL
LEGAL PROBLEMS.

23%

CONSUMER
& FINANCE

87%
12% e

WILLS &
ESTATES

receive inadequate or no
professional legal help.

THE TOP REASONS THIS POPULATION GIVES FOR
NOT SEEKING LEGAL HELP ARE:

Not knowing Deciding to Not being
where to look or deal with the Not having sureifitisa
what resources problem on time legal issue
were available their own

The lack of access to legal assistance evident in the data above
can implicate a range of basic needs detailed below, including
housing, access to income, food and health care, and safety. For
older adults, the inability to exercise legal rights can undermine
autonomy and self-determination. Despite the designated funding
for legal assistance under the Older Adults Act, many low-income
adults go without help. As the Legal Services Corporation study
highlights, many older adults experience barriers to accessing civil

legal assistance, some of which — like being unsure if their prob-
lem is a legal one or being unsure how to access resources —can
be mitigated by the integration of legal assistance into health

care teams. When health care teams understand the critical role
that social determinants play in health and partner with lawyers,
they can help older adults to not only determine if they have a
legal problem, but accelerate assistance before the problem
becomes a crisis.”

Legal Issues Affecting Older Adults

In addition to experiencing the same types of legal issues faced
by younger adults, there are some legal issues that are more
pronounced for older adults and that may involve a different
approach to legal advocacy. Some of these are described below.
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ABUSE AND EXPLOITATION

The Older Americans Act defines elder abuse as “the knowing
infliction of physical or psychological harm or the knowing depri-
vation of goods or services that are necessary to meet essential
needs or to avoid physical or psychological harm.”* Elder abuse
includes physical, psychological, and sexual abuse as well as
neglect and financial exploitation, which is the most common
form of abuse. There may be both civil and criminal remedies
available to older adults who experience abuse. The perpetrator
is most often a family member, complicating legal advocacy,
particularly if the person experiencing abuse perceives that she
or he is dependent upon the abuser.

DIMINISHED CAPACITY AND SUPPORTED
DECISION-MAKING

All adults should be presumed to have capacity to make deci-
sions on their own behalf. “[A]ge itself does not imply diminished
capacity or greater ‘permission’ to be protective or paternalistic.”#
An objective assessment of capacity is required before any limits
are placed on an individual’s right to self-determination. Capacity
assessments should carefully assess specific functional abilities
relevant to legal capacities, not provide a blanket determination
than an individual can no longer make decisions. While there are
many tools to support decision-making,* lawyers and courts
are increasingly encouraging supported decision-making as an
alternative to guardianship. Supported decision-making allows
individuals with diminished capacity to select a trusted person to
support them in making their own decisions and in exercising their
legal capacity by providing relevant information and helping to
communicate decisions to others, such as health care providers.*

ADVANCE CARE PLANNING

While all adults should engage in advance care planning, it is
vitally important for older adults, particularly those nearing the
end of life. Frequently, older adults end up in the hospital without
advance care planning, leaving health care providers with little
or no information about the patient’s care goals or wishes. For
older adults with diminished capacity, advance care planning
presents unique challenges and demands thoughtful advocacy
and assistance. For non-English speaking adults or those with
low literacy, ensuring access to appropriate planning resources
and assistance is necessary to ensure that wishes are met.*®

HOUSING AND ENERGY ACCESS

Many low-income adults and families struggle with finding and
sustaining safe, affordable housing and energy access. For
low-income older adults, lack of access to appropriate, safe
and affordable housing may mean the difference between aging
in place, moving to a nursing home, or homelessness. Some-
times failure to pay rent or make utility payments is the result of

diminishing capacity or health, leaving the older adult vulnerable
to eviction or utility shut off. Some states have age-related and
disability protections from utility shut-off. Helping low-income
older adults to access financial supports (such as the Low-In-
come Home Energy Assistance Program), can protect them from
health-harming conditions and/or homelessness. Supporting older
adults to maintain safe, appropriate housing helps to preserve
dignity and self-sufficiency.

LONG TERM CARE

Accessing and navigating long term care options-both in congre-
gate settings (e.g. nursing homes, assisted living facilities) and
in-home with community-based services —is one of the most
important aspects of legal assistance for older adults. Deciding
when an older adult is no longer able to live at home is fraught,
often subjective, and can have serious legal implications. It may
also invoke disagreements between an individual and a hospital
or other health care provider and/or between the elder and care-
givers, both informal and professional. A whole host of issues are
implicated in long-term care planning. These issues exist on both
ends of the spectrum-getting into an appropriate long-term care
facility, when desired, and getting out of one, when desired. For
example, a person with dementia, who is no longer able to live
at home can experience a range of barriers to accessing a setting
with appropriate services, while an older adult who wishes to
return home after a short stay in a residential facility may need
assistance to ensure that appropriate community based services
are in place. Medicaid generally covers nursing home care and
is less likely to cover community-based care (though, as noted
earlier, some states are moving in this direction through state
waivers). Because of the complexity of Medicaid and Medicare
rules, legal assistance is necessary to fulfill the older adult’s
desired course of action or to support a family caregiver in nav-
igating options, when appropriate.

IMMIGRATION STATUS

Immigration status plays an important role in access to care as
well as care management for older adults. Older adults who
have come to the U.S. later in life may find significant barriers
in accessing Medicare or Social Security income if they have no
work history or are undocumented. Documented older adults
may be cared for by an undocumented son or daughter, who
may not wish to engage with systems of care for fear or depor-
tation. The Trump Administration’s proposed changes to “public
charge” rules,? including counting receipt of Medicaid, Medicare
Part D premium and cost sharing subsidies, housing assistance
and SNAP,* as potential grounds to deny entry into the U.S. or
adjustment to legal permanent resident status, also threaten the
well-being of older immigrants, if enacted.
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Health-Related Legal Needs of Socially Vulnerable Older Adults

Older adults’ legal needs directly touch on their health and well-being. The table below provides
examples of select health indicators and associated legal interventions. Legal advocacy not only
helps to improve access to services and preserve autonomous decision-making, it also supports,
health, safety, and the ability of an older adult to age in place.

Risk of falls

Asthma

Mild cognitive impairment, dementia,
functional limitations, frailty

Caregiver burden

Elder abuse & exploitation

Housing advocacy

Counseling and advocacy for long term care supports

Housing advocacy (e.g. mold mitigation for asthma, eviction prevention)

Utilities advocacy

Decisional capacity assessment

- Advance care planning

- Appointment of legally-recognized financial caregiver

Counseling and advocacy for long term care supports

Guardianship prevention/alternatives

Counseling and advocacy for long term care supports
Elder abuse risk assessment

Employment advocacy (leave/flex time)
Income/economic security assessment and advocacy

Immigration status/stability

Legal interventions are highly situation-dependent:

Removal of perpetrator as legal agent or guardian
Guardianship or supported decision-making

Restraining orders

- Asset recovery

Public benefits advocacy
Consumer protection advocacy
Mediation

Civil litigation

Source: Adapted from Hooper S, Teitelbaum JB. A Missing Competency: Integrating Legal Advocacy into Care for Complex Older Adults (unpublished man-

uscript currently under development, on file with the authors).
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Two Unique Considerations in Legal Advocacy
for Older Adults

ACCESS BARRIERS

Many older adults are unaware that the problems they experience
may have a legal remedy or that they are legal problems at all.
Those who know they have a legal problem may not know how or
where to access assistance. In addition, older adults may have
difficulty accessing legal assistance due to a lack of transportation,
gatekeeper caregivers who do not support seeking legal help,
physical disabilities or mobility issues, cognitive impairment,
or not having a phone or not using technology (common modes
of communication for appointments). Ensuring access to legal
services for older adults means identifying these barriers, meeting
clients where they are, and providing legal help as part of health
and/or social services.

ETHICAL ISSUES

Because many older adults depend on caregivers, negotiating
independent decision-making is complex. Advocacy should
focus on empowering the individual and enabling caregivers to
support the older adult’s decisions. In the realm of health care
decision-making, two-thirds of older adults with disabilities
receive assistance from a family caregiver in managing their
care.* Health care providers must carefully manage respect for
patient autonomy, while recognizing the importance of the family
caregiver role. In the realm of legal assistance, lawyers also con-
front complex questions of client autonomy and decision-making.
Lawyers need to be especially sensitive to and skilled at managing
the “four C’s”: client identification, conflicts of interest, confi-
dentiality, and competency in order to protect the older adult’s
interests and preserve autonomous decision-making to the full
extent possible.*° Lawyers assisting older adults with issues
that may implicate family members, such as advance care plan-
ning, abuse and exploitation, must clearly answer the question:
“who is the client” before moving forward with legal advocacy.”

SOCIALLY VULNERABLE OLDER ADULTS & MEDICAL-LEGAL PARTNERSHIP
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The Need for Coordination of Health Care, Legal,
and Social Services

Advance Care Planning

Person-centered advance care planning (ACP)
protects an older person’s right to self-deter-

mination and respects his or her desires and
values. Yet, studies suggest that only about a
quarter to a third of adults have an advance care directive
and minorities and those with less education are even
less likely to have one.** The legal approach to ACP has
traditionally been viewed as transactional-the drafting of
documents that represent the wishes of the client. However,
more recently the focus has shifted toward supporting a
thoughtful planning process which assists a person to
articulate and communicate their goals and values to their
loved ones and health care providers. But communication
among interested parties in ACP and the development of
advance directives is frequently lacking. For example, a
lawyer may draft an advance directive in a law office and
the document may never be shared with the patient’s
health care provider, or the document is placed in a file
that is inaccessible when it is most needed. A patient may
appoint a health care proxy and never have a conversation
with the appointed surrogate decision-maker about his
or her wishes. The medical and legal professions rarely
coordinate their efforts to advise patients and clients about
advance care planning. At best, this creates inefficiency in
the system; at worst it leads to patients not receiving the
care they expressly want.

Under the Patient Self-Determination Act of 1990, health
care institutions are required to provide information to
patients about their health care decision-making rights.%
Additionally, changes to federal rules now allow health
care providers to bill Medicare for advance care planning
conversations.> Decision-making tools that focus on help-
ing individuals to discuss their values and goals with loved
ones help to support a process that is less focused on
document drafting and more on communication of wishes.®
Coordination and better communication between lawyers
and health care providers is important in providing con-
sistent advice and support for individuals based on
respecting and best documenting wishes. Because low-in-
come patients are less likely to have an advanced directive,*
providing legal support for advance planning within a
trusted health care setting can facilitate the process.

Financial Planning

While health care institutions are increasingly
attentive to assisting with development of
health care directives, most providers do not
have the expertise (or time) to assist patients
and their families with financial planning, which often plays
a key role in access to care as well as long-term care deci-
sion making. For example, an older adult may need
assistance in figuring out how to pay for out-of-pocket
health care expenses not covered by Medicare or how to
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navigate eligibility for Medicaid for a spouse. For low-in-
come older adults, financial planning is just as important
as for those with more resources, as it more likely involves
navigation of a range of public programs and has important
implications for self-determination. A more holistic
approach to ACP that includes both support for health care
and financial decision-making can alleviate barriers to
care. Legal professionals are natural allies for health care
providers in this more comprehensive approach to planning.

Abuse and Exploitation
Prevention and Intervention

One in ten older adults experiences
some kind of abuse, such as physical,
psychological, sexual, and financial
abuse, and neglect.”” Health care providers are often on
the front line in identifying elder abuse. Recently, more
attention has focused on the role of health care providers
in screening for elder abuse and in connecting patients to
services and supports. For example, the National Co-Lab-
oratory to Address Elder Mistreatment, funded by the John
A. Hartford Foundation, is convening national experts in
four states to develop, test, and evaluate a model inter-
vention for older adult victims of mistreatment in hospitals,
including emergency rooms. The intervention will assess
for mistreatment and provide appropriate treatment and
referral.®® As more health care providers routinely screen for
elder abuse, having access to legal supports will be increas-
ingly important to help patients navigate their options.

As mandatory reporters of elder abuse and neglect, health
care providers also engage with Adult Protective Services
(APS) and other government agencies. Supporting an older
adult in navigating protective services often involves a
whole host of issues including income maintenance, hous-

ing, and addressing issues of financial exploitation in order
to preserve independence and autonomy. For example, an
older adult should not be forced to move out of his or her
home in order to escape mistreatment. Collaboration
between health care and legal professionals can support
older adults through the APS process, ensuring that their
rights are protected while promoting autonomy and safety.

Poverty-Related Social
Determinants of Health

Low-income older adults face many
poverty-related social determi-
nants of health (e.g. access to government assistance
programs, housing instability and safety, energy
access, immigration status, and/or isolation). While
the Older Americans Act requires agencies to target
legal services to older adults with social and economic
needs, funding has not kept pace with the need, espe-
cially as the population of adults over age 60 grows.%®
There is also enormous variation across states in how
the OAA’s targeting mandate is interpreted. Therefore,
services are typically directed to the most acute needs,
such as eviction or unnecessary nursing home placement,
rather than directed toward prevention and upstream prob-
lem-solving to avoid crisis. Integrating legal experts into
health care teams promotes upstream problem-solving,
helping to avert crisis.
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Medical-Legal Partnership in Practice for Socially
Vulnerable Older Adults

While older adults make up about a third of adults served by medical-legal partnerships (MLPs) nationally,®°
relatively few MLPs, to date, have focused specifically on this population. The MLPs that do focus on older adults
demonstrate the value of a holistic approach to problem-solving and assistance. This section outlines three
medical-legal partnership models serving older adults.

HEALTH CARE ORG YEARS IN o N it
Law School Clinic provides training
SAN UCSE OPERATION P °

and consults to health care partners and
FRANCISCO 6 L : .
LEGAL PARTNER holistic legal assistance to low-income
CALIFORNIA

UC Hastings College of Law older patients

Legal expertise is embedded within “ex-
treme case management” team serving
older adults at risk for homelessness with
the primary goal of preserving their current
housing in the community. The project also
supports homeless or housing unstable
older adults to access healthy housing.
Includes lay advocate capacity building
MLPB through integration within standing interdis-
ciplinary Case Review meetings and rapid
response consults. Also facilitates direct
legal representation in a subset of cases.

Boston Medical Center,
Elders Living at Home
Program

HEALTH CARE ORG YEARS IN MLP includes training for social workers,
UF Shands Hospital OPERATION discharge planners and other hospital
GAINESVILLE LEGAL PARTNER ! staff, as well as, pro bono legal assistance
FLORIDA for older adults, with a strong emphasis
on facilitating appropriate long term
care options.

Three Rivers Legal Services
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MEDICAL-LEGAL PARTNERSHIP FOR SENIORS, SAN FRANCISCO

Medical-Legal Partnership for Seniors (MLPS) is a partnership of
the University of California Hastings College of Law (UC Hastings)
and the University of California San Francisco (UCSF). Housed at
UC Hastings College of Law, MLPS educates eight law students
per semester in the MLP approach to providing holistic legal
services aimed at improving the health and well-being of older
adults. The UC Hasting legal team (faculty and students) train a
range of partnering health care providers (geriatricians, palliative
care teams, primary care teams, social workers, and discharge
planners) at several sites including, UCSF Center for Geriatric Care,
UCSF Care at Home, the PACE program at the Institute on Aging,

San Francisco Health Network clinics, and the San Francisco VA
Geriatric and Palliative Care clinics, to understand and identify
the legal needs of older adults. They also consult with health care
providers and social workers on patients’ legal needs and accept
referrals for legal assistance for individual patients as needed.

Recognizing the particular challenges inherent in reaching socially
vulnerable older adults-such as isolation, functional limitations,
or poor access to transportation-the team meet with clients
in UCSF geriatric clinics, hospitals, long-term care facilities or
through home visits, in which they use a “mobile legal office.”
Because older adults are often solicited and exploited, they are

MLPS Planning and Financial
Stability Outcomes

JANUARY 2015 -DECEMBER 31, 2018

Among 667 patient referrals from 64 referring
providers, MLPS helped secure:

556

ADVANCE PLANNING DOCUMENTS
(219 Advanced Health Care Directives, 227
Durable Power of Attorneys, 101 Wills, 9 Trusts)

$206,803

IN TOTAL CASH FINANCIAL BENEFITS FOR
MLPS CLIENTS, INCLUDING:

- $12,327 in new (or restored) monthly income,
representing an average income increase of 134
percent (range 7.3 -909 percent for 21 clients)

- $26,818 in retroactive or 1 time public benefits
- $73,900 in waived debt

- $29,314 in negotiated owner move-in
eviction payments

- $5,462 of Medi-Cal/In Home Supportive Services (IHSS)
Share of Cost eliminated

- $58,000 in restored assets in financial
abuse advocacy

- $982 in monthly rent increases prevented

32 NEW OR RESTORED PUBLIC BENEFITS
(Medi-Cal, VA, IHSS, etc., including +345 IHSS hours)

2 PROBATE COURT CONSERVATORSHIPS

1 PROBATE COURT PROPERTY TRANSFER

6 PREVENTED EVICTIONS

3 GREEN CARD APPLICATIONS AND FEE WAIVERS

1 DEFENSE OF DEBT COLLECTION LAWSUIT

Investigation into student loan discharge due to
predatory lending practices

6

Average number of meetings with each
fully-represented client

4.6 hours

Average advocate face-time with each
fully-represented client
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“Older adults bring an array of needs to their medical appointments because
doctor’s appointments are the only kind they get help paying for. The MLP
has given me confidence as a health care provider to identify and help attend
to financial, housing, and legal needs of my patients-all of which impact

their health.”

Dr. Anne Fabiny

PROFESSOR OF MEDICINE, ASSOCIATE CHIEF OF STAFF FOR GERIATRICS,
PALLIATIVE & EXTENDED CARE SERVICE, SAN FRANCISCO VA MEDICAL CENTER

often wary of lawyers. The health care provider is a “bridge of
trust” as a trusted caregiver. When possible, visits include the
law student, faculty, medical provider, and social worker. At the
UCSF Center for Geriatric Care, law students participate in mul-
tidisciplinary case rounds with pharmacy, nursing, and medical
students, and residents.

Because a capacity assessment is often necessary to moving
forward with planning and action, the partnership between the
health care and legal teams facilitates a timely and efficient
process for capacity assessments for patients who may need
additional support in decision-making, or whose family members
may need to step in to help make decisions. Further upstream,
MLPS integrates comprehensive advance care planning into geri-
atric primary care to help patients plan for future incapacity. As
medical advance care planning moves more into the health care
realm, support from the legal team around financial planning
can be critical to comprehensive planning. For example, with
no durable power of attorney in place, a long term care facility
may deny admission. Having a durable power of attorney in place
enables a family member to access financial resources needed
to pay for care in a nursing or assisted living facility, reducing
delays and unnecessary hospitalization.

KEEPING YOUR HOME AND REDUCING HEALTH CARE
COSTS: A PATIENT CASE EXAMPLE*

Ms. A is an 84-year old, wheelchair-bound woman with demen-
tia who lives alone in her rent-controlled apartment in San
Francisco. With already high medical costs, when capital
improvements increased her rent, she became unable to afford
her apartment and received an eviction notice.

To help Ms. A stay in her home, MLPS students worked closely
with medical providers to write a letter to the landlord explain-
ing her medical needs. They then successfully appealed to
the San Francisco Rent Board, which reduced Ms. A’s rent and
issued over $1400 in a retroactive rental payment.

Working with Ms. Ato reduce her health-related expenses, MLPS
helped her access a little-known Medi-Cal income deduction
rule that saved $600 per month in Medi-Cal costs, and saved
an additional $114/month in Medicare premiums. Ms. A was
also able to receive $100 in additional food stamps per month,
access free medical and in-home care, and complete all of her
advance planning, including a will and powers of attorney for
health and finances.
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AGING RIGHT IN THE COMMUNITY (ARC): MLPB AND BOSTON MEDICAL CENTER

Through a partnership between Boston Medical Center’s Elders
Living at Home Program (ELAHP) and MLPB (f/k/a Medical-Legal
Partnership | Boston), Aging Right in the Community (ARC) seeks
to reach Greater Boston’s most vulnerable, isolated older adults
(over age 55) at risk of homelessness through “high touch” case
management that integrates a legal advocate into the case
management team. Focused on upstream prevention of home-
lessness, ELAHP aims to thwart threats to socially vulnerable
older adults’ housing stability through “extreme case manage-
ment”. By including legal expertise within the team, clinical,
social, and legal services are coordinated to best support the
needs of the individual.

By the Numbers: ARC and Homelessness Prevention

1 45 91%
2 70 (46 new; 24 93%
from year 1)

3 58 (29 new; 29 96%
previous)

ARC focuses on the aging adult, offering services to individuals
in their 50’s, a decade sooner than many other elder-focused
programs. ARC aims to address the individual’s need for supports
based on “medical age” and functioning, rather than limiting
services to those who have reached their 60’s. For very vulnerable
adults, particularly those who are or are at risk of homelessness,
the aging process is often accelerated by poverty, trauma and/
or neglected cognitive or behavioral health needs.® Reaching
these adults in their 50’s, therefore, may be critical to preventive
problem-solving with implications later in life.

ARC identifies older adults “who have aged on the margins
of society due to poverty, trauma history, mental illness, and
addiction, among other risk factors.”®The median age of home-
lessness increased from 35 in 1990 to 50 in 2010, so to fully
address homelessness, attention to aging adults is imperative.®
By maximizing benefits, home-based health care and supportive
services, the project helps tenants and homeowners to remain
housed in the community.

Because older adults’ housing problems, such as falling behind
in rent or hoarding often have their roots in health problems
such as mental illness, substance use disorder or progressive
dementia, ARC provides support around those root causes, rather
than waiting for an eviction crisis. The ARC model is designed
intentionally for case managers to lead advocacy efforts which
are planned in consultation with legal and clinical partners. By
embedding the legal team member in standing interdisciplinary
team meetings where newly enrolled individuals’ circumstances
are discussed, ARC case managers learn about opportunities to

“Extreme Case Management can set a foundation that helps prevent expensive
and inhumane cycles of hospitalization and homelessness: the success
of the Aging Right in the Community pilot —greater than a 90% rate of
averting homelessness and shelter placement in each year of our two-year
collaboration with ELAHP — promises downstream benefits that flow from

its upstream investment in a low client-to-advocate ratio compared with
other models.”

JoHanna Flacks
LEGAL DIRECTOR, MLPB
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nip problems in the bud-opportunities that case managers can
pursue independently equipped with salient legal information
that boosts their problem-solving capacity.

Likewise, ARC case managers’ expertise at building relationships
with their clients enables the legal team member to engage in
more thoughtful analysis about legal strategies, equipped with
nuanced information about each individuals’ life experience, clin-
ical circumstances, and practical challenges. ELAHP intentionally
creates an “open door” environment where its clients, many of
whom are unbefriended and otherwise socially isolated, remain
engaged for many years when in other contexts the client might
be “lost to follow-up” in clinical parlance.

This combination of a “high dose” of specialized case manage-
ment and a “low dose” of public interest legal advice allows

legal advisors to help see that rights are vindicated, frequently
before older adults find themselves in court. Without taking on
any level of direct representation, members of the legal team
support case managers around stabilizing essential needs (e.g.
housing reasonable accommodations or modifications, or main-

taining or restoring income through public benefits programs),
sometimes with a representative payee arranged to ensure that
rent is paid on time.

Upstream “behind-the-scenes” legal advising of this nature com-
prises the majority of MLPB’s work and impact in collaboration
with the ARC team. MLPB also facilitates referrals to appropriately
specialized lawyers in the subset of cases where downstream
direct representation is required. At the policy level, MLPB works
with ELAHP to advocate for expansion of emergency housing and

subsidized housing that is accessible to and supportive of low-in-

the team to work more successfully in support of hard to reach
come older adults with complex challenges to housing security.

older adults with complex needs. The ARC approach enables

How Aging Right in the Community Works

Elder who receives
care at BMC gets a
referral to ELAHP

ELAHP intake manager meets
with client by phone or in person
to determine if there is a match
between the client’s needs and
ELAHP service delivery

ELAHP assigns a case
manager to get to know
client and build trust,
applying trauma-informed
advocacy principles.

Elder sees signs for
ELAHP and self-refers

Peer agency learns
about an at-risk elder
and refers to ELAHP

Case manager summarizes
case for MLPB at

standing weekly meeting.
MLPB gathers information
necessary to diagnose
legal need and identify
potential legal remedies.

Team spirit buoys case
managers and legal
staff throughout. The
advocacy is challenging
and encouragement
from colleagues keeps
everyone on task.

MLPB determines whether
strategy can be implemented by
coaching case manager to
complete advocacy steps or
whether facilitated referral to a
legal specialist is needed.

At standing meetings, case
manager updates MLPB
throughout the case and MLPB
provides coaching or facilitated
referral throughout.
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UF HEALTH SHANDS SENIOR MEDICAL-LEGAL PARTNERSHIP

In September 2018, the Florida Department of Elder Affairs con-
tracted with Three Rivers Legal Services in Gainesville through a
grant from the Administration for Community Living to provide
legal services to older adults. Three Rivers decided to use this
opportunity to pilot a medical-legal partnership in collaboration
with Shands Hospital, serving low-income adults over age 60
residing in 17 counties. A part-time attorney in private practice
and a part-time paralegal from Three Rivers work together with
health care partners at both in-patient and outpatient clinics at
Shands to identify patients who can benefit from legal assistance
on a range of legal issues, such as housing, durable power of
attorney, elder abuse, neglect and exploitation, and access to
health care and long-term care services.

In the hospital setting, the MLP helps social workers and dis-
charge planners to navigate complex long term care systems,
particularly for patients on Medicaid, who may be difficult to
place. But equally important is helping to identify long term care
and in-home services and supports through Florida’s Medicaid
Long Term Care Waiver Program (LTC Waiver).

In its first year, the MLP trained 450 social workers and other
health care and social service providers on options for older
adults through the program, including through the LTC Waiver,
which allows coverage for services needed to remain in the home.
Nancy Wright, the lead MLP attorney, describes this workforce as
the “Long Term Care Waiver Warriors.” Trainings focus on rules
around assessment, eligibility, and waitlist priorities.

The MLP has also helped to identify gaps and barriers in the
system. Finding that the rules for assessment for home-based
services were being misinterpreted to suggest that assessments
could not be conducted while an older adult is hospitalized, the
MLP team advocated for rule clarification with the Department of
Elder Affairs, which then informed hospital staff that assessments
may be conducted in-patient. Linking older adults and their family
members with home and community-based services has also
helped to address the burden on caregivers, preventing stress
and reducing the likelihood of abuse and neglect.
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Conclusion

Medical-legal partnerships have proven to be an effective way to better integrate problem-solving
and service delivery for a range of socially vulnerable populations. As the U.S. population ages,
MLP is a promising approach to support older adults and their families in navigating fragmented
and confusing systems of care, optimize choice and self-determination, and protect and promote
health and well-being. Several common goals have emerged for the effective integration of legal,
social, and health care services for socially vulnerable older adults from the MLPs already working
in this space:

PROMOTE AUTONOMY AND SELF-DETERMINATION through a person-centered
approach to legal, social, and health care.

FOCUS ON MEDICAL AGE, NOT LEGAL AGE to support individuals according to their
life experience, circumstance, level of functioning and unique needs, while helping
them to access age-based government assistance programs and other services.

SCREEN FOR UNMET SOCIAL AND LEGAL NEEDS EARLY, especially with early signs
of cognitive impairment, to facilitate planning and prevention and to optimize the
patient/client’s legal rights and care options.

INCORPORATE A LEGAL HEALTH CHECKUP that includes the common legal needs
of older adults and that facilitates a holistic approach to health and well-being.

RECOGNIZE FUNCTIONAL LIMITATIONS AND OTHER BARRIERS that may make
accessing services more difficult for older adults and bring assistance to them where
they are (e.g. at home, in a nursing home, or at a medical visit).

SUPPORT THE DEVELOPMENT OF AN ELDER CARE WORKFORCE that is sensitive to
the unique needs of older adults and is skilled at holistic problem-solving with the
shared goals of promoting health, independence, and justice.

=)
B B EBEBE BB
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